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M/s.Jogmaya Infrastructure,Satyam, Ma Hinglajnagar 4,B/h Gunjan Park
Society, Thaltej,Ahmedabad

2. Respondent
The Assistant Commissioner, CGST Division-Vl, Ahmedabad North,7th Floor, B.
D. Patel House, Naranpura, Ahmedabad-380014
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, °
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(if) In case of any loss of goods where the loss occur in fransit from a factory to a
warehouse or to another factory or from ~warehouse to another during the course of
processing of the goods in a warehouse of "s‘fbﬁag/é’@he\ther in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appoirted
under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OlO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac. '

AT Yo, D ST Yeb Ve dare el [rmfieRer & gy sider—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhwan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) IfT 39 aRw H P Y QU BT FHIAY BT B A UAF HA 3N B Y B BT gTarT
SWE 37 W fHar Sien ARy s9@ 927 & B gg W o foren ud wd @ 9= & o
Ry 3rfefty TR B Y Sfiel A DA TR B Y e fHar oer ¥

In case of the order covers a number of order-in-Original, fee for each O.I.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-| item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. ’

(7) P Yok, B SR Yo U9 wark Sdiely =l (RREE), @ Ul afler @
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&rfﬁmanqﬁam 10 WIS IUYT T |(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
oted that the pre-deposit is a mandatory condition for filing appeal before

ESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
the Finance Act, 1994)

nder Central Excise and Service Tax, “Duty demanded” shall include:

(N amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken:
(i)  amount payable under Rule 6 of the- Cenvat Credit Rules.

| [gqqan%qr%uﬁrmﬁaﬁw%m&m%mwwmmﬁmf%ﬁﬁmﬁ%‘w
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In view of above, an a-ppeal against this order shall lie before the Tribunal on

- payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

M/s. Jogmaya Infrastructure, 4-Satyam Ma Hinglajnagar, B/h Gunjan Park Society,
Thaltej, Ahmedabad (hereinafter referred to as 'the appellant’) have filed the present
appeal against the Order-in-Original No. GST/06/Div-VI/O&A/447 /Jogmaya/AM/2022-
23 dated 29.12.2022, (in short 'impugned order’) passed by the Assistant Commissioner,
Central GST, Division-VI, Ahmedabad North (hereinafter referred to as 'the adjudicating
authorrfy). The appellant were holding Service Tax Registration No.AAJFH4331QSDO001.

2.  -The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2014-15, it was noticed that the Gross
Value of Services declared in their ST-3 Returns was less compared to the income
declared in the ITR/TDS. Letters were, therefore, issued to the appellant to p'rovide
details of the services provided during said period and explain the reasons for non-
payment of tax and provide certified documentary evidences for the same. The
appellant neither provided any documents nor submitted any reply justifying the non- -
payment of service tax on such receipts. Therefore, the differential income reflected
under the heads "Sales / Gross Receipts from Services (Value from ITR)" or (Value from
Form 26AS)" of the Income Tax Act, 1961, was considered as a taxable value. The detail
of the income is as under;

Table-A
FY. Differential Value | Service tax rate | Service Tax liability
of Income '
2014-15 2,67,177 12.36% 33,023/-

2.1 A Show Cause Notice (SCN) No. GST-06/04-334/08:A/JOGMAYA/2020-21 dated
24.09.2020 was, therefore, issued to the appellant proposing recovery of service tax
amount of Rs.33,023/- along with interest under Section 73(1) and Section 75 of the
Finance Act, 1994, respectively. Imposition of penalties under Section 76, 77 & 78 of the
Finance Act, 1994 were also proposed. :

2.2  The said SCN was adjudicated vide the impugned order, wherein the adjudicating
authority considering the actual income of Rs. 2,68,95,973/- as sale of service confirmed
the service tax demand of Rs.29,58,652/- alongwith interest. Penalty of Rs. 10,000/-
under Section 77 and penalty of Rs.29,58,652/- under Section 78 of the F.A, 1994 was
also imposed. Penalty under Section 76 was however dropped. '

3. Being aggrieved with the impugned- order passed by the adjudicating authdrity,
the appellant preferred the present appeal on the grounds elaborated below:-

» The appellant is reglstered as I\/Ianpower Recrwtment Agency and Constructlon
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Ahmedabad Urban Development. They claim that the service provided is
exempted vide Clause No. 14(c) of 25/2012-ST dated 20.06.2012. The clause no
14(c) is applicable to both contractor as well as sub-contractors as such
exemption is qua work.

Upon submission of reply to show cause notice by the appellant and attending
-personal hearing, surprisingly, the amount of Service Tax of Rs.33,023/- was
increased to Rs. 29,58,652/- without any reason specified in the order about such
increase. Order cannot travel beyond the scope of show cause notice hence
suffers from incurable defects.

The amount of income reported in Income Tax Return of Financial year 2014-15 is
Rs. 2,68,95,973/- and in Form 26AS such reported amount is Rs. 2,67,17,651/.
But the demand in show cause notice was raised on dlfferentlal value of Rs.
2,67,177/- only and there was no calculation provided in show cause notice about
how such amount is derived at for raising demand of Rs. 33,023/~ for F.Y 2014-15.

Similarly, penalty in show cause notice was proposed under Section 76 of Finance
‘Act, 1994 without invoking extended period of limitation: however, the
penalty is confirmed uhder Section 78 of Finance Act, 1994 by invoking extended
period of limitation. Hence, it clearly transpires that such order travels beyond the
scope of show cause notice. Reliance placed on M/s T.S. Motors India Private Lid.
vs. Commissioner of CGST & Central Excise, Lucknow (Service Tax Appeal No.
70377 of2018}; Shri Mohamad Naseer, Shri Parviz ... vs Commissioner Of Customs
(P) on 26 May, 2003

Plethora of judicial pronouncements has settled the law that no demand of
service tax can be confirmed on the basis of amounts shown as receivables in the
Income Tax Returns. [In J.I Jesudasan vs. CCE 2015 (38) S.T.R 1099 (Tri.Chennai);
Alpha Management Consultant P. Ltd vs. CST -2006 (6) STR 181 (Tri.Béng);
-Ternpest Advertising (P) Ltd. v. CCE 2007 (5) STR 312 (Tri.-Bang.); Turret Industrial
Security vs. CCE 2008 (9) S.T.R. 564 (Tti- Kolkata).

M/s. P R Patel & Co during F.Y.2014-15 was involved in the construction of low
cost affordable housing projects and construction of structure  meant
predominantly for educational purposes which are exempt under Mega
Notification No. 25/2012- Service Tax dated 20.06.2012. The construction of low-
cost affordable housing at Ahmedabad as well as engineering . college at
Bhavnagar, the services provided by them has been exempted vide Entry No.14(c)
and Entry No.12A(b)(i) of thiﬂcation No. 25/2012-Service Tax dated 20.06.2012.
As the appellant has been sub-contracted the work by M/s. P R Patel & Company.
Hence,. has availed the benefit of Entry No. 29(h) of Notification No0.25/2012-
‘Service Tax dated 20.06.2012. Appellant has provided a works contract service

nd not the labour service and this 'can be proved by referring to the contract
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> Extended Period of limitation cannot be invoked in the absence of fulfillment of
the conditions under sub-section (1) to Section 73. The income was reflected in
ITR and Form-26AS which was available with the department hence suppression
‘cannot be alleged. The notice issued invoking extended period is not sustainable
in law. Reliance placed on Saboc Coating Ltd- 2014 (36) STR 447; Prolite
Engineering Co.- 1995 (75) ELT 257.

> When demand is not sustainable, Interest u/s 75, Penalty u/s 77 and under
Section 78 is also not imposable. Penalty u/s 78 is imposed for suppression
however when the noticee proves that there was reasonable cause for said failure,
penalty cannot be imposed. Reliance placed on the decision passed in the case of
On Dot Couriers & Cargo Ltd- 2006 ('6) STJ 337. .

5. Personal hearing in the matter was held on 1.9.2023. Shri Rashmin Vaja,
Chartered Accountant appeared on behalf of the appellant and reiterated the
submissions made in the appeal. He submitted that the appellant provided labour
services for construction of affordable housing for the government as sub contractor:
He submitted that services relating to construction are exempted from service tax.under
Sr.No.14 of the Notification No. 25/2012-ST as was rendered in relatjon to construction

of the affordable housing and it was not merely man power supply at the disposal of the

recipient. He further submitted that the show cause notice was issued demanding an
amount of Rs.33,023/- whereas the adjudicating authority has confirmed the demand of
Rs.29,58,652/-. Since the adjudicating authority has travelled beyond the scope of the
SCN, the impugned order is liable to be set-aside. He further submitted that the
demand for the said first half year of the F.Y. 2014-15 is beyond the extended period of
five years. Therefore, he requested to set-aside the impugned order and to allow the
appeal.

6. I have carefully gone through the facts of the case, the impugned order passed
by the adjudicating authority, submissions made by the appellant in the appeal
memorandum and those made during personal hearing. The issue to be decided in the
present case is as to whether the service tax demand of Rs.29,58,652/- alongwith

interest and penalties, confirmed in the impugned order passed by the adjudicating

authority, in the facts and circumstances of the case, is legal and proper or otherwise.

The demand pertains to the period F.Y. 2014-15.

6.1 Before taking up the issue on merits, I will first deal with time bar aspect.. The
appellant have claimed that the demand of the disputed period is time barred. The ST-3
for 1% half (April to Sept) of F.Y. 2014-15 was required to be filed on 25" October, 2014
which was extended to 14™ November, 2014 vide Order No. 02/2014-ST dated
24.10.2014. Considering, Syrs period from the due date of filing, the demand notice for
15t HY should have been issued latest by 13" November, 2019. Whereas, the present
notice was issued on 24.09.2020, hence, I find that the demand for this period is hit by
limitation, hence time bar. Similarly, the due date for filing ST-3 Return covering period

(October, 2014 to March, 2015) was 25" April, 2015. Considering, the five year periog
0!

the SCN should have been issued by 24™ April, 2020 but the notice was issued
' 24.09.2020, hence is time barred. Thus, I agree with the contention of the appellant

6
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the Dép‘al.tment has delayed the issuance of SCN even after invoking the extended
period of limitation. I, thelefOIe find that the entire demand covered in SCN dated
24.09.2020 is time barred.

7. . Further, it is observed that the adjudicating authority gave a findings that the
appellant is a labour contractor and is engaged in providing labour contract service. He
at para 14 of the impugned order observed that the appellant provided labour services
to the M/s. P. R. Patel & Company. He also.observed that the appellant received income
of Rs.2,68,95,973/- under labour income and incurred the expenses of Rs.2,24,30,516/-.
Hence, he held that the appellant has not rendered construction service but has raised
bills for labour charges in respect of the RCC work done.

71 T have gone through ‘the contracts and I find that M/s. P.R. Company was
entrusted the construction work of affordable housing by AUDA. The appellant
provided labourers for which they raised labour charges as is evident from the Profit &
Loss Account of the appellant. In the P&L account they have shown the labour income
of Rs.2,68,95,973/-. The fact.that the appellant provided labour sub-contracting service
was also admitted during the personal he.aring. As the appellant could not produce any
invoice or contract evidencing that they received the sub-contract for the construction
work of above project, I have no option but to agree with the contention of the
adjudicating authority. 1 therefore find that for labour contracts the appellant is not

- eligible for the exemption under Sr.No.12 and Sr.No.14 of the Notification No. 25/2012-
ST as the same-are for construction, construction, erection, commissioning, installation,
completlon fitting out, repair, maintenance, renovation, or alteration of civil structures
or bu‘l“ldmgs roads tunnels bridges etc. '

7.2 Another contention of the appellant is that the adjudicating authority has
travelled beyond the scope of SCN by confirming the demand of Rs.29,58,652/-. It is
observed that the notice proposes the demand of Rs.33,023/-, whereas the adjudicating
authority has confirmed the demand of.Rs.29,58,652/-. I find that the adjudicating
authority cannot confirm the demand which was never demanded in the SCN. An-
acljudiéation order cannot rectify the loopholes of the SCN. Thus, I find that the
impugned order has gone beyond the allegations made in the show cause notice.

Hon'ble Madras High Court in the case R. Ramadas vi. Joint Commissioner of C. Ex.
Puducherry, 2021 (44) G.S.T.L. 258 (Mad.) observed thus :-

7. 1t is a settled proposition of law that a show cause nolice, is the foundation on which
the demand is passed and therefore, it should not only be specific and must give full
details regarding the p/oposa/ to demand, but the demand itself must be in conformity
with the proposals made in the show cause notice and should not traverse beyond 5uc/7
proposals.”

13. Obser vaﬁons of the Madras High Cou)t. in paragraph No. 11 of the aforesaid
Judgment are equally noteworthy ana’ are /ep/oa’ucea’ hereunder :-

"11. The very purpose of the 5/70W cause: /7oz‘/ce /ssued is 1o enable the recipient to raise

ff f"fag ectlons if any, to t/7e pr oposa/s made and z‘/7e conce/nea’ Authority are (S/C} /eqc/// ed
o TRy,
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Thus, I find that the instant case is fully covered by the aforesaid judgment of the
Madras High Court, which has very succinctly enunciated the law on the point.

7.3 In light of above decision, I find that the demand of only Rs,33,023/- is
sustainable on merits. However, as per the discussion and findings held supra, I find
‘that the demand notice is time barred and accordingly entire demand fails on limitation.

8. When the demand does not sustain, question of interest and penalties also does

not arise. Accordingly, I find that the impugned order confirming the service tax demand

of Rs.29,58,652/- alongwith interest and penalties is not sustainable on limitation.

9. In view of the above discussion, I set-aside the impugned order and aliow the

appeal of the appellant.

10. Wmﬁﬁﬁmwﬁwwﬁwaﬁ%ﬁﬁmm%r

The appeal filed by the appeilant stands disposed off in above terms. ﬁn;&_l .

~

Attested

(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST

To,

M/s. Jogmaya Infrastructure,
4-Satyam Ma Hinglajnagar,

B/h Gunjan Park Society, Thaltej,
Ahmedabad

The Assistant Commissioner

CGST, Division-VI,
Ahmedabad North

Copy to:

Appellant

Respondent

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Ahmedabad North.

3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North,

(For uploading the OIA)
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