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oP-llcicbcil cf5"f ~ ~ -qw Name & Address

1. Appellant
M/s.Jogmaya lnfrastructure,Satyam, Ma Hinglajnagar 4,8/h Gunjan Park
Society, Thaltej,Ahmedabad

2. Respondent
The Assistant Commissioner, CGST Division-VI, Ahmedabad North,7th Floor, B.

D. Patel House, N.aranpura, Ahmedabad-380014

al{ anfr z 3r@lea arr a siahs rgra aat & it as sr ark ua zuenferf
f aag ·T #er 3rf@rant at ar4ha zr gr)rur 3rd Wgd raar]

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

'Bffil fl-<cb I'< cf5"f "9:RlaTUf~
Revision application to Government of India :

(0 4tr sq1I yea 3f@)fr, 1994 ht err Gr Ra aar; z; mrrcai cfi 6fR ~~
m 'cbi '\j"q-tfffi qerr avg # iafa yr?ervr ml 3ref fra, 4Id nl, fclro
iarea, lua f@mm, a)ft if6a, Rla {a sa, iua mf, { fl : 110001 "cbl" al srft
a1fez 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, ·
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) zufa ma cBl" °ITTfrr # ma i sra }#t ztf arear xf fcom 11°'9rT!x <TT 3F[f cblx'{5{11 lf
a fat querngrrsrr i ma a ura gg WT lf, at aft a4aern ur vet i a?
%~ cfj IX \'.SI l 1 lf <TT fcl:R:fr -~ 0-s (l II-< lf ID 1=JT&f ufau ah hua g& st I

(ii) In case of any loss of goods wh,ereJhe loss occur in transit from a factory to a
warehouse or to another factory or f · . a-1:ehbuse to another during the course of
processing of the goods in a warehous it · ther in a factory or in a warehouse.
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(cP) 'l-Tffif cB" ~ ~ ~ <TT ror if Plllfftlc1 +I@" 1R <TT +I@" a ff#fur sq#tr grca a mnr 1R
art zyca fzmi it na # are fh8ht zg qt rof T-i frn:rffffi, t I

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(a) uf? zye ml qrar fly fr 'l-Tffif as (hara zu per a) Ruf f9am rn:rr +I@" :ITT 1

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if snra #t snraa yet grar fg vii set fez rr al n{ & sit ha arr sit gr
rrr i Rm gaf@a 31rgaa, sr@re cB" &RT "Cffffil cff x:p:flJ" "CJx zn ara ii faa arf@fr (i.2) 1998
Ir 109 arr fgar Rag mg st

· (c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) tr snea zyeas (srfta) Ruraft, 2001 cB" fi"ll11 9 cB" Jtc=rm fclfrr~"l'c ™~ ~-8 ii err
4Reaal i, )fa ors 4fa am?r hf fa#as fh rt fl per-arr gi sf arr st
err-err 1ml1lT cB" Irr Rd 3r4at far utar a@gta rer arr <. ml qzrfhf # 3tc=rfu tITTT
35-~ T-i frmlfur tB1 cB" 'TRfA rd # rr els-6 arr at fa «ft @)t afeg

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is oommu·nicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing pc;\yment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) R[aurama rr ori icvaa vs erg qt zn Um a ii it q2) 2oo/- tr grar
at urg ail uj icr van va ala unar st at + ooo / - cb'1 lli'1"xi :rnwr cb'T ~ 1

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

tar zyca, tu sq zyc vi tar 3ft#tr nrznf@ran ,fr 3rat=­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) k4tr la yen 3rf@fzra, 1944 6t err 35-flf/35-~ cB" 3@@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

sq«ffsa aRha 2 (1) a ?i rag arr # 3rarar #) arfl, 3nfll a nm ii var zre,
8hr r« grea gi @tar ar4# nrnf@rover (ec) 4) ufa &fta 4)f8a1,
31!:P-lctlcillct if 2nd mffi , cil§J..Jlci7 'J..fcR ,3//al ,f@Ty1/R,3Isla -so0o4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other th ---------"" para-2(i) (a) above.



(3)

---3---

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where ·amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

fe z 3n?gra{ p 3r2ii ar arr hr ? at qe@)a qr sj)gr a Rg ar quart
B44@ <PT 'ff fclxlT 'G'fAT afeg ga ea ta g; «fl f frgr udt arf ht aa cB" fu'q­
qenfeff 37flt1 mrnf@rasur at ga a4ta zn atuatat va am4a fan urr &]

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) .-[Jllllc1ll ~ 3Tfufrn:rr.r 1970 zrm igi)fr at 3rgqf--1 sift [eufR fg 31a al
3mr)at ur Tc 3rr?gr zrenfenf fufu 91f@rant # am? i ? r@la a~} ya uf u 6.o.so ht
al Irnrazr zyca feaa sir aRey
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under' scheduled-I item of the court fee Act, 1975 as amended.

(5) gr si Piaf@r mmrcii at firur a a [uii 4l aik sf) eat a1raff fur urar & u
vat yea, ft qr«a yea vi var 3r@ta mrzntf@raur (mriffaf@)) far, 1982

f.:rfmr t I

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) tfh zen, ha qr« ye vi hara sr4hr; nrznf@av (Rre), # uf 3r4hat #
~ if Wc\'oq T-JTff (Demand) gi i (Penalty) cfTT 10% LJ9 'GIT-fr ~ '3@tcrr[f i I 'ITTffifcl'i,
off@rasana 'GJT-ff 10~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

4flu3alyea jt haahsifa,sfzhu "afara$] ii(DutyDemanded) ­
(i) (Section) is 1upazafufRa xrf.tr;
(ii) ~ lRRfwrtjcwm: cBt xrr-tr;
(iii) erafefit#fu6 b5as2aft.

c::> . Tsqfarr 'iRa srfh«l user qaoar algear h, srfher arf@erata fg gfufst
fear+rare.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,

::c<1 mi \'i~-,. provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
r~!\\~,1,ceHr114, ~i>-✓,-,_ oted that the pre-deposit is a mandatory condition for filing appeal before-6.% ­sf ESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
m:;: II' ~r- the Finance Act, 1994)
\; :.:.:: j Rder Central Excise and Service Tax, "Duty demanded" shall include:
~ "''9.,._,.0 ·r.,. 'I>"'~- _ (i) amount determined under Section 11 D;

; (ii) amount of erroneous Cenvat Credit tal<en;
. - (iii) amount payable under Rule 6 of the- Cenvat Credit Rules.
gr an#r# uR arflnrsur#rr usi zyea srrar yeasuraus fcrc!rfuomill lTilT fcp,z~ 1~

a 1oyraru an '1fITT iITT@-~ RI cuma&lasavsh 1oyrrrualwta»Rt?]

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER INAPPEAL

M/s. Jogmaya Infrastructure, 4-Satyam Ma Hinglajnagar, B/h Gunjan Park Society,
Thaltej, Ahmedabad (hereinafter referred to as 'the appellant') have filed the present
appeal against the Order-in-Original No. GST/06/Div-VI/O&A/447/Jogmaya/AM/2022-
23 dated 29.12.2022, (in short 'impugned ordel) passed by the Assistant Commissioner,
Central GST, Division-VI, Ahmedabad North (hereinafter referred to as 'the adjudicating
authority). The appellant were holding Service Tax Registration No.AAJFH4331QSD001.

2. ·The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2014-15, it was noticed that the Gross
Value of Services declared in their ST-3 Returns was less compared to the income
declared in the ITR/TDS. Letters were, therefore, issued to the appellant to provide
details of the services provided during said period and explain the reasons for non­
payment of tax and provide certified documentary evidences for the same. The
appellant neither provided any documents nor submitted any reply justifying the non­
payment of service tax on such receipts. Therefore, the differential income reflected
under the heads "Sales / Gross Receipts from Services (Value from ITR)" or (Value from
Form 26AS)" of the Income Tax Act, 1961, was considered as a taxable value. The detail
of the income is as under;

Table-A

F.Y. Differential Value Service tax rate Service Tax liability
ofIncome

2014-15 2,67,177 12.36% 33,023/­

2.1 A Show Cause Notice (SCN) No. GST-06/04-334/O84/JOGMAYA/2020-21 dated
24.09.2020 was, therefore, issued to the appellant proposing recovery of service tax
amount of Rs.33,023/- along with interest under Section 73(1) and Section 75 of the
Finance Act, 1994, respectively. Imposition of penalties under Section 76, 77 & 78 of the
Finance Act, 1994 were also proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the adjudicating
authority considering the actual income of Rs. 2,68,95,973/- as sale of service confirmed
the service tax demand of Rs.29,58,652/- alongwith interest. Penalty of Rs. 10,000/­
under Section 77 and penalty of Rs.29,58,652/- under Section 78 of the F.A., 1994 was
also imposed. Penalty under Section 76 was however dropped.

3. Being aggrieved with the impugned• order passed by the adjudicating authority,
the appellant preferred the present appeal on the grounds elaborated below:­

► The appellant is registered as Manpower Recruitment Agency and Construction
a..,.Service. The appellant provided services in capacity of sub-contractor to M/s.

Patel & Company. M/s. P R Patel was engaged in the construction of affor
housing of low cost up to 60 sq. meters per house in the project approv
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Ahmedabad Urban Development. They claim that the service provided is
exempted vide Clause No. 14(c) of 25/2012-ST dated 20.06.2012. The clause no
14(c) is applicable to both contractor as well as sub-contractors as such
exemption is qua work.

► Upon submission of reply to show cause notice by the appellant and attending
·personal hearing, surprisingly, the amount of Service Tax of Rs.33,023/- was
increased to Rs. 29,58,652/- without any reason specified in the order about such
increase. Order cannot travel beyond the scope of show cause notice hence
suffers from incurable defects.

► The amount of income reported in Income Tax Return of Financial year 2014-15 is
Rs. 2,68,95,973/- and in Form 26AS such reported amount is Rs. 2,67,17,651/-.
But the demand in show cause notice was raised on differential value of Rs.
2,67,177/- only and there was no calculation provided in show cause notice about
how such amount is derived at for raising demand of Rs. 33,023/- for F.Y 2014-15.

► Similarly, penalty in show cause notice was proposed under Section 76 of Finance
·Act, 1994 without invoking extended period of limitation; however, the
penalty is confirmed uilder Section 78 of Finance Act, 1994 by invoking extended
period of limitation. Hence, it clearly transpires that such order travels beyond the
scope of show cause notice. Reliance placed on M/s T.S. Motors India Private Ltd.
vs. Commissioner of CGST & Central Excise, Lucknow (Service Tax Appeal No.
70377 0f2018); Shri Mohamad Naseer, Shri Parviz ... vs .Commissioner Of Customs
(P) on 26 May, 2003

► Plethora of judicial pronouncements has settled the law that no demand of
service tax can be confirmed on the basis of amounts shown as receivables in the
Income Tax Returns. [In J.I Jesudasan vs. CCE 2015 (38) S.T.R 1099 (Tri.Chennai);
Alpha Management Consultant P. Ltd vs. CST 2006 (6) STR 181 (Tri.Bang);

• Tempest Advertising (P) Ltd. v. CCE 2007 (5) STR 312 (Tri.-Bang.); Turret Industrial
Security vs. CCE 2008 (9) S.T.R. 564 (Tri- Kolkata).

5

>> M/s. P R Patel & Co during FY.2014-15 was involved in the construction ·of low
cost affordable housing. projects and construction of· structure meant
predominantly for educational purposes which are exempt under Mega
Notification No. 25/2012- Service Tax dated 20.06.2012. The construction of low­
cost affordable housing at Ahmedabacl as well as engineering college at
Bhavnagar, the services provided by themhas been exempted vide Entry No.14(c)
and Entry No.124(b)(i) of Notification No. 25/2012-Service Tax dated 20.06.2012.
As the appellant has been sub-contracted the work by M/s. P R Patel & Company.
Hence, . has availed the benefit of Entry No. 29h) of Notification No.25/2012­

• Service Tax dated 20.06.2012. Appellant has provided a works contract service
· -~ ot the labour service and this 'can be proved by referring to the contract

..•.: between M/s. PR Patel & Company and M/s. Jogmaya Infrastructure. The.: "±
?::. reement is attached herewith as Exhibit-I-I.

S:. '±:
« ; ". ,3»..».­
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► Extended Period of limitation cannot be invoked in the absence of fulfillment of =
the conditions under sub-section (1) to Section 73. The income was reflected in
ITR and Form-26A4S which was available with the department hence suppression
cannot be alleged. The notice issued invoking extended period is not sustainable
in law. Reliance placed on Saboo Coating Ltd- 2014 (36) STR 447; Prolite
Engineering Co.- 1995 (75) ELT 257.

>> When demand is not sustainable, Interest u/s 75, Penalty u/s 77 and under
Section 78 is also not imposable. Penalty u/s 78 is imposed for suppression
however when the noticee proves that there was reasonable cause for said failure,
penalty cannot be imposed. Reliance placed on the decision passed in· the cas·e of
On Dot Couriers & Cargo Ltd- 2006 (6) STJ 337.

5. Personal hearing in the matter was held on 1.9.2023. Shri Rashmin Vaja,
Chartered Accountant appeared on behalf of the appellant and reiterated the
submissions made in the appeal. He submitted that the appellant provided labour
services for coristruction of affordable housing for the government as sub contractor:
He submitted that services relating to construction are exempted from service tax. under
Sr.No.14 of the Notification No. 25/2012-ST as was rendered in relation to construction
of the affordable housing and it was not merely man power supply at the disposal of the
recipient. He further submitted that the show cause notice was issued demanding an
amount of Rs.33,023/- whereas the adjudicating authority has confirmed the demand of
Rs.29,58,652/-. Since the adjudicating authority has travelled beyond the scope of the
SCN, the impugned order is liable to be set-aside. He further submitted that the
demand for the said first half year of the F.Y. 2014-15 is beyond the extended period of
five years. Therefore, he requested to set-aside the impugned order and to allow the
appeal.

6. I have carefully gone through the facts of the case, the impugned order passed
by the adjudicating authority, submissions made by the appellant in the appeal
memorandum and those made during personal hearing. The issue to be decided in the
present case is as to whether the service tax demand of Rs.29,58,652/- alongwith
interest and penalties, confirmed in the impugned order passed by the adjudicating .
authority, in the facts and circumstances of the case, is legal and proper or otherwise.

The demand pertains to the period FY 2014-15.

6.1 Before taking up the issue on merits, I will first deal with time bar aspect. The
appellant have claimed that the demand of the disputed period is time barred. The ST-3
for 1"half (April to Sept) of F.Y. 2014-15 was required to be filed on 25 October, 2014
which was extended to 14 November, 2014 vide Order No. 02/2014-ST dated
24.10.2014. Considering, Syrs period from the due date of filing, the demand notice for
1° HY should have been issued latest by 13 November, 2019. Whereas, the present
notice was issued on 24.09.2020, hence, I find that the demand for this period is hit by
limitation, hence time bar. Similarly, the due date for filing ST-3 Return covering period
(October, 2014 to March, 2015) was 25 April, 2015. Considering, the five year perio ·
the SCN should have been issued by 24" April, 2020 but the notice was issued
24.09.2020, hence is time barred. Thus, I agree with the contention of the appellant

6
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the Department has delayed the issuance of SCN even after invoking the extended
period of limitation. I, therefore, find that the entire demand covered in SCN elated
24.09.2020 is time barred.

7. Further, it is observed that the adjudicating authority gave a findings that the
appellant is a labour contractor· and is engaged in providing labour contract service. He
at para 14 of the impugned order observed that the appellant provided labour services
to the M/s. P. R. Patel & Company. He also.observed that the appellant received income
of RS.2,68,95,973/- under labour income and incurred the expenses of Rs.2,24,30,516/-.
Hence, he held that the appellant has not rendered construction service but has raised
bills for labour charges in respect of the RCC work done.

7.1 I have gone through the contracts and I find that M/s. P.R. Company was. .
entrusted the construction work of affordable housing by AUDA. The appellant
provided labourers for which they raised labour charges as is evident from the Pro-fit &
Loss Account of the appellant. In the P&L account they have shown the labour income
of Rs.2,68,95,973/-. The fact.that the appellant provided labour sub-contracting service
was also admitted during the personal hearing. As the appellant could not produce any
invoice- or contract evidencing that they received the sub-contract for the construction
work of above project, I have no option but to agree with the contention of the
adjudicating authority. I therefore find that for labour contracts the appellant is not
eligible, for the exemption under Sr.No.12 and Sr.No.14 of the Notification No. 25/2012­
ST as the same are for construction, construction, erection, commissioning, installation,
completio_n, fitting out, repair, maintenance, renovation, or alteration of civil structures
or buildings, roads tunnels bridges etc.

7.2 Another contention of the appellant is that the adjudicating authority has
travelled beyond the scope of SCN by confirming the demand of Rs.29,58,652/-. It is
observed that the notice proposes the demand of Rs.33,023/-, whereas the adjudicating
authority has confirmed the demand of. Rs.29,58,652/-. I find that the adjudicating
authority cannot confirm the demand which was never demanded in the SCN. An ·
adjudication order cannot rectify the loopholes of the SCN. Thus, I find that the
impugned order has gone beyond the allegations made in the show· cause notice.
Hon'ble Madras High Court in the case R. Ramadas v. Joint Commissioner of C. Ex.,
Puducherry, 2021 (44) G.S.T.L. 258 (Mad.) observed thus:­

"7._ ft is a settledproposition oflaw that a show cause notice, is the foundation on which
the demand is passed and therefore, it should not only be specific and must give full
details regarding the proposal to demand, but the demand itselfmust be in conformity
with the proposals made in the show cause notice and should not traverse beyond such
proposals."

13. Observations of the ·Madras High Court in paragraph No. 11 of the aforesaid
judgment are equallynoteworthy and arereproducedhereunder .­

. './
' The very purpose of the show cause fotige issued is to enable the recipient to raise

ons, ifany, to the proposals made aidtheconcerned Authority are (sic) required
ress such objections raised. This is the,basis of the fundamental Principles of
I Justice. In cases where the consequei?tial demand traverses beyond the scope of
cause notice, it would be deemed thatno show cause notice has been given for

rticular demand for which a proposal has not been made.

7
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Thus, I find that the instant case is fully covered by the aforesaid judgment of the
Madras High Court, which has very succinctly enunciated the law on the point.

7.3 In light of above decision, I find that the demand of only Rs,33,023/- 1s
sustainable on merits. However, as per the discussion and findings held supra, I find
that the demand notice is time barred and accordingly entire demand fails on limitation.

8. When the demand does not sustain, question of interest and penalties also does
not arise. Accordingly, I find that the impugned order confirming the service tax demand
of Rs.29,58,652/- alongwith interest and penalties is not sustainable on limitation.

6
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9. In view of the above discussion, I set-aside the impugned order and allow the
appeal of the appellant.

10. sf@aafqr af ft{afta fqzr sq)aah farsrag
The appeal filed by the appellant stands disposed off in above terms. . ~"J!J---·:z

e1%"­
Ilgr(rf#ct

35..re"
(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST

To,
M/s. Jogmaya Infrastructure,
4-Satyam Ma Hinglajnagar,
B/h Gunjan Park Society, Thaltej,
Ahmedabad

The Assistant Commissioner
CGST, Division-VI,
Ahmedabad North

Copy to:

Date:U9.2023

Appellant

Respondent

1. The· Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA)
·4.Guard File.
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